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PROPOSED LEASE OF THE MORGANTOWN ORDNANCE 
WORKS, MORGANTOWN, W. VA., BY DEPARTMENT OF 
THE ARMY 


DerceMBEr 6, 1951. 
Re: Disposal project No. 1—Morgantown Ordnance Works 
Hon. Frank Pace, 
Secretary of the Army, De partment of the Army, 
Washington DD. dD. ee 
Diese Mr. Secretary: A majority of the committee having affirma- 
tively approved the proposal of the Department of the Army to lease 
the Morgantown Ordnance Works to the Mathieson Chemical Co.., 
this is to advise that this committee interposes no objection to your 
proposed action in this respect. 
Sincerely yours, 
Caru Vinson, Chairman. 


DrPARTMENT OF THE ARMY—REAL Estate MANAGEMENT PrRosect 1, 
\MIoRGANTOWN ORDNANCE Works, MorcGantrown, W. Va. 


NOVEMBER 27,1951. 

My Dear Couiteacues: On October 16, 1951, this committee 
approved a proposal by the Army to lease the Morgantown Ordnance 
Works, at Morgantown, W. Va., to the Mathieson Chemical Co. At 
the committee meeting during which the proposal was considered, 
Hon. L. Gary Clemente of New York presented the committee with 
a letter from United Distillers of America, Inc., received the day 
previously by him, which protested the proposal to lease the property 
to Mathieson Chemical Co. and charged certain irregularities in the 
bidding and negotiations as well as certain discrimination against it 
The committee thereupon directed that these charges be investigated 
and withheld its formal approval until that report had been made to it. 

Sworn testimony was taken pursuant to House Resolution 38 from 
the representatives of the Department of the Army, United Distillers, 
Mathieson Chemical Co., Allied Chemical Co., and others. All of 
that testimony was printed and has been circulated among the mem- 
bers. I will refer to the pages in that report in discussing with you 
in this letter the conclusions which I have reached as a result of that 
hearing. 

gut at the outset let me say that the most important consideration 
for the Government at this time is to activate Morgantown Ordnance 
Works and get it into the production of nitrogen products. On pages 
183 to 191 you will find a full statement of the Department of Agri- 
culture on this subject. That Department is not concerned with who 
gets a lease; but it is concerned with a shortage of over 500,000 tons 
of fertilizer annually and the prospective additional shortage. 
Morgantown’s product would not overcome the shortage, but it would 
relieve it by 1S0O.000 tons. 

1 
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[ have been presented with copy of the hearings in the Senate 
Agriculture Commaitter proving beyond question ‘the urgent and 
critical need of nitrogen for fertilizer; and I have a letter from Senator 
Ellender, the chairman, urging the activation of this plant. 

Since we are handling our first proposal with the Army under 
Public Law 155, just enacted, we must be wary that we do not do 
more than “come into agreement” with the Department, as the act 
directs. More than that, our interest in examining the terms of 
these proposals must not lead us into the field of negotiating. As I 
see it, it is our duty in this instance to see to it (1) that this plent i 
put into operation and (2) that the terms proposed are adequate and 
sufficiently protect the Government both as to the yield and to the 
objective fo r Which the lease is made. Weare not required to conduct 
an auction of public property. But if there are irregulerities or if 
there is ¢ line rimination we must ascertain that and act accordingly. 
That is what we have done in this case 

This committee must not be used as a forum for driving shrewd 
bargains, for obtaining business advantages by delays and frustrations 
which amount to little more than a mild form of blackmail. We have 
been careful to avoid that in this case, while at the same time we have 
given all interested parties a full opportunity of presenting all of the 


facts to us Now we are ready for decision. 
he comin Ee Ss 4] hs tic ak “At 
ie comnuttee is 1mormed that there is a contract {(p. o40) WIth 
the prospective lessee under which the rehabilitation required for 
} =. . . 
activation of the plant is proceeding. That contract was signed the 
day before Public 155 became law. The committee should have been 


informed of this contract when the original presentation was made 
but I am satisfied that it was in the interest of speed in activating the 
plant to have it executed, and I believe the Department will remember 
in the future that the best interests of the Government are served when 
all branches eal with complete candor and o1ve fill explanations Lo 
the committees of Congress. This is the Army’s first experience with 
this procedure and I am sure this inadvertence will not be repeated. 

Before I come to the matter which prompted this hearing, let me 
dispose of the contention of the Allied Chemical Co. That company, 
like United, responded to two invitations to submit bids for a lease. 
Both of its proposals were far and away better financially for the 
Government than either Mathieson and United; and its standing in 
the industry and ability were conceded all around. However, the 
Department of Justice advised the Army that such a lease would tend 
to violate the antitrust laws. You will find all the testimony by the 
Department of Justice on this subject carefuily set out on pages 
299-324. You will also find that the Federal Trade Commission on 
iis own part objected to giving Allied a lease. That testimony is on 
page 324 et seq. I recommend that you examine these pages. 

The Attorney General does not claim that he has the statutory 
right to intervene in this matter; but he savs that because of Presi- 
dential directives and by analogy with the policy of Congress as set 
out in the Federal Property Act of 1949 (63 Stat. 377, sec. 207) the 
Antitrust Division is under the duty of forbidding any lease to Allied. 
Nevertheless, we gave the Allied Chemical Co. an opportunity of 
presenting its position. You will find its testimony on pages 141 to 
183. However, the testimony on pages 316 and 317 from the Depart- 
ment of Justice closes that matter for us, as it did for the Army. 
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Allied is not before us for consideration. We merely extended it the 
courtesy of a hearing. It did not come with the recommendation of 
the Army for our consideration. 

United Distillers makes these charges: First, it says that when 
Allied was disqualified by the Attorney General it was the only remain- 
ing responsive bidder; and suggests that if it did not get the award at 
least it ought to have been negotiated with. 

Second, it says that the reasons given by the Army for disqualifying 
it, to wit, that it did not have 7 necessary pe ‘rsonnel and experience 
and did not have the financial ability to carry out the transaction, 
are not correct. 

‘Phird, that its proposed rental was higher and that it should have 
been considered in negotiations. 

United was given and took full advantage of the opportunity of 
airing its position, under the guids ance of competent counsel. 

There is some basis for United’s complaint about the so-called 
bidding process I hope the Army will not be foolish enough to stir 
up complaints of this character for itself in the future. Here is what 
happened: The Army prepared an elaborate brochure advertising 
this property for lease on sealed bids to be publicly opened. You will 
find that document on pages 12 to 27 6 it will not find one word 
in it about hegotiatic mn Nor will vou find an, resemblance between 
the lease form shown in it and the one ache h has been presented to 
the committee. Allied, United, and Mathieson bid in response to 


spon 
this invitation. The proposal was revised to provide for a change in 
operetne by using gas instead of coal and coke. New bids were 
LaKen. Alhed and United alone bid. Allied Wa clisqn ilified as | 
bave pointed out. That left United alone. The Army reject d 
United and returned its check. It then proceeded to negotiate with 
Mathi 1 

United was jilted at the chureh door, but that doesn’t mak the 
engagement to Mathieson and the proposed lease a nullity. I do not 
recommend it as a mode! of ideal conduct in public matters, especially 
after two invitations for sealed bids. But the Army had the lawful 
right to do it; and United does not dispute that. (See pp. 132, 154, 
and 135.) A committee of Congress, however, required to ‘come 


{ 
into agreement’? with an agency of the administrative branch cannot 
take on the added duty of soothing the injuries of rejected bidders. 


We do not commend the practice; but we cannot deny that it is a 
lawful one and frequently resorted to in public biddings with less 


reason than here. 

United presented its evidence on the technical know-how which it 
possessed and its financial ability. This latter may not be as strong 
as it could be; however, it was impressive 

But United did not demonstrate that Mathieson did not possess 
technical ability; and it did not deny that Mathieson has some of the 
financial ability required. Both statements are in the record for com- 
parison. On this score there is as much to be said for Mathieson as 
there is to be said for United. The Army chose to deal with Mathieson 
because if believed in placing vreater weicht on the position of Mathie- 
son in the industry. Mathieson wasa producer ofammonia. United 
was a distiller of alcohol. That was a justifia! le conclusion on the 
record. There is ample evidence to sustain it and we ought not to 
disturb it. 
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United chose to compare its offer with that of Mathieson. I have 
examined the comparison on page 369. On that basis i agree with 
the Army. Mathieson is the better proposal, both in dollars and in 
the assurance which it gives of an incentive for producing nitrogen. 

Let me discuss the rehabilitation costs which are part of rental. 
United estimated $750,000, Allied $1,000,000, Mathieson $4,867,000. 
Mathieson gave a detailed breakdown of its proposal (see p. 225 et 
seq.), Which was prepared at the time it first responded to the invita- 
tion for bids. The others did not present their proposals in detail; 
and have not commented upon the Mathieson proposal since the 
hearing. 

Now it stands to reason that if this estimate were subject to serious 
challenge we would have heard something about it, as we have about 
everything else. And it also stands to reason that a plant on which 
$4,867,000 is spent will be in a better condition physically than one 
on which one-quarter of that sum will be spent. 

All parties would write off these costs as a part of rental, of course. 
Mathieson, however, is to be reimbursed out of a “special rental’’ 
arrangement whereby if they produce more than the minimum in the 
first 5 years, the overplus will be applied to reimbursement. (See 
pars. 1 and 34 of the lease, also p.352.) But it is also true that this 
arrangement furnished an incentive to put the plant in operation and 
produce nitrogen within 5 years, over and above the minimum of 
521,000 tons; and it is equally true that unless this isdone Mathieson 
forfei ‘its all right to reimbursement. United’s figures are all based on 
a 15-year lease and compared with returns from the others on the 
basis of 5 vears. Of course, they appear higher at first glance. 

~ goa statute under which these leases are made (sec. 1270 of 
title 1 )) provide for 5-year terms unless the Secretary shall find in the 
interests of national defense that a longer period will be necessary. 

Comparing United with Mathieson for that period we get the 
follow ing: 

United’s rental minimum is $2,500,000 plus $750,000 for 
rehabilitation ($3,250,000). 

Mathieson pays in production of tonnage (521,000 tons), 
estimated at current market at $3,647,000, plus $4,867,000 

8,514,000), or nearly three times the minimum agreement of 
United. 

United’s offer is a partnership with the Government in a business in 
which it has not heretofore been engaged. Mathieson continues in its 
present business and its minimum rental is not only greater in dollars, 
but carries with it an assured production in tonnage of nitrogen, as a 
minimum rental; and the incentive to reimburse itself over and above 

-that, out of production only. Otherwise it forfeits any claim for 
reimbursement. I ean find no fault with this arrangement. 

All the parties have been given a full opportunity of presenting their 
side of the story. Ex-Senator Lucas and former Assistant Attorney 
General Berge represented United very vigorously; and | am sure that 
side has been ably presented. Former Presidential Counsel Clark 
Clifford represented Allied. Hans Klagsbrunn represented Mathie- 
son. 

Most of the difficulties which were presented to the committee could 
have been avoided by the Army. The invitation to “‘sealed bidding” 
was a misstatement. We should have been told that there was an 
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existing contract with Mathieson for rehabilitation to be merged with 
the lease on or before December 20. The summary of the lease was 
inaccurate and incomplete. But the committee staff has unearthed 
all of the evidence which the committee requires for a full consideration 
of this matter, and all of the parties have presented everything at their 
command. We are now ready for a decision. ‘The misfortunes and 
ineptness of the Army’s presentation has not changed the Mathieson’s 
lease. 

Under Public 155 we are to concur or disagree. We concurred on 
October 16 subject to this investigation and report. I now concur. 
I find no irregularities and no discrimination—merely injured feelings 
for which there is some justification, but not enough to set aside our 
previous approval of a contract which is in the interest of the Govern- 
ment. I recommend that you now renew your approval for the 
reasons recited in this letter. 

The time is growing short and there is some indication that Mathie- 
son might want to withdraw from the rehabilitation contract in view 
of the disturbance to its business caused by rumors emanating from 
these hearings. 

Since you have the copies of the hearings and have read them, please 
give me your views and advise me by December 5. I have enclosed 
a franked envelope for your convenience, together with an extra copy 
of this letter if you choose to make any observations. I will appreciate 
your prompt attention to this matter. 

With warmest personal regards, I am 

Sincerely, 
Cari VINSON, 
Chairman, Committee on Armed Services. 


Approved by the full committee, December 6, 1951. 


O 





